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2. Eminent Domain — Railroads — Connections — Right to Compen- 
sation— "Private Property." — Code 1904, § I294d, cl. 37, authorizes one 
railroad company to connect with another, and provides that the 
company making the connection must bear all expenses of operating 
the connection, etc., but does not require compensation to the com- 
pany with which connection is made for the use of its property. 
Const. 1902, § 58 (Code 1904, p. ccxxii), prohibits a law whereby 
private property is taken or damaged for public uses without just 
compensation. Held, that since a railway right of way is private 
property even to the public, except as to an interest and benefit in its 
uses, the land of a company with which connection is sought cannot 
be taken upon which to construct the connecting track for joint use 
against its consent without compensation; the Code provision being 
subordinate, and not repugnant, to the constitutional provision. 

[Ed. Note. — For other definitions, see Words and Phrases, vol. 
6, pp. 5577-5578; vol. 8, p. 7764.] 

3. Same — Code 1887, § 1097 (Code 1904, § 1294b, cl. 4), reserving 
to the General Assembly the right to provide for connecting any work 
of internal improvement with any other such work, does not deprive 
a railway company, with which another company seeks to connect, 
of the right to compensation if its property is taken in making the 
connection. 

4. Same — Eminent Domain — Compensation — Character. — No per- 
son or corporation can be "compelled to take, as compensation for 
property taken, rights or interests, however valuable, in the taker's 
property or works, and no benefit, however great, resulting to the 
owner from the taking, can diminish the amount of compensation in 
money to which he is entitled; and hence a railway company, being 
entitled to compensation for property taken by another company in 
connection with it, is entitled to payment in money. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 18, Eminent 
Domain, § 438.] 

5. Same — "Taking." — To take from a railroad company the ex- 
clusive right to the use of its property, or any part thereof, and limit 
its use therein to a particular purpose, and give another railroad 
company an equal or joint right in the use of it for that purpose, is a 
"taking" within the meaning of Const. 1902, §§ 58, 159 (Code 1904, 
pp. ccxxii, cclviii). 

[Ed. Note. — For other definitions, see Words and Phrases, vol. 
8, pp. 6852-6860, 7813.] 



HARVEY et al. v. HOFFMAN et al. 
Sept. 15, 1908. 
[62 S. E. 371.] 

1. Ejectment — Judgment for Plaintiff — Recovery of Possession 

Code 1904, § 662, as amended by Act Dec. 12, 1903 (Acts 1902-4, p. 
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693, c. 452), provides that one may sue to recover possession of land, 
etc., though it be delinquent for taxes, sold to the commonwealth, and 
not redeemed, etc., except that no execution, etc., shall issue upon 
any judgment in such suit until the successful party shall have paid 
all delinquent taxes, etc. Held, the provision is designed to give the 
former owner or claimants under him the same right to sue to recover 
the land, etc., as if the land had not been sold to the commonwealth 
and to protect the state, etc., by not permitting plaintiffs in such 
actions to obtain the benefit of any judgment without paying de- 
linquent taxes, but that it was not intended to apply to a plaintiff 
who was not the person in whose name land had been returned de- 
linquent and sold or who did not claim under him, and hence suc- 
cessful plaintiffs in ejectment, who did not claim under the party in 
whose name the land was returned delinquent and sold to the com- 
monwealth, were entitled to writs of possession and fieri facias, re- 
gardless of the statute. 

2. Statutes — Rule of Construction. — Where a statute is fairly open 
to two constructions, it should be given that construction which will 
prevent absurdity, hardship, or injustice, and should be so construed 
as to bring it, if possible, within the authority of the Legislature. 

3. Taxation — Persons Liable. — An act requiring one claiming land 
returned delinquent and sold to the state for taxes in another's name 
to pay the taxes before being entitled to sue to recover possession of, 
or protect the land from injury by suit, would be beyond the Legis- 
lature's power. 



BURTON et al. v. COMMONWEALTH. 
Sept. 15, 1908. 
[62 S. E. 376.] 

1. Homicide — Motive — Evidence — Admissibility. — Motive may be 
shown by circumstances, in the absence of an express declaration 
showing it. 

[Ed. Note. — For cases in point, see Cent. Dig, vol. 26, Homicide, 
§§ 320-331.] 

2. Same — Sufficiency. — In a murder prosecution, where the shots 
were fired in the nighttime at a cab shortly after it had passed de- 
fendant's store, evidence that defendants had quarreled with a con- 
stable who levied execution on the property of one of them to satisfy 
a debt of the cab owner's was inadequate by itself to show motive, on 
the theory that defendants laid in wait for the cab to fire into it, 
thinking the owner was driving it, because of their grudge against 
him for levying on their property, where there was no evidence that 
defendants fired the shots, except that one of them secured a gun 



